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A STATEMENT OF THE PLEADINGS AND FACTS DISCLOS-
ING THE BASIS UPON WHICH IT IS CONTENDED
THAT THE DISTRICT COURT HAD JURISDICTION.

The Petition (Tr. 1) and Amendment (Tr. 64) and

Amendment to Conform to the Evidence (Tr. 115)

allege diversity of citizenship (Tr. 1-5), an actual con-

troversy (Tr. 32-36), and that the matter in contro-

versy exceeds the sum of $3000, exclusive of interest

and costs (Tr. 5, 28, 115, 116) ; and the District Court

so found (Tr. 136-137, 158-160).

A final Declaratory and Money Judgment was ren-

dered by the District Court on May 21, 1952. (Tr.

169-175.)

The statutory provisions believed to sustain the

jurisdiction of the District Court are Sees. 1332(a) (1),

2201, and 2202 of Title 28, United States Code.

A CONCISE STATEMENT OF THE CASE.

Appellees controvert appellant's statement of the

case in that it is inaccurate in places and incomplete

in others and therefore appellees wish to correct and

augment the same.

The abbreviations specified on page 2 of appellant's

brief are adopted herein except that the co-partnership

referred to there shall be designated herein as Head-

rick & Brown, and the Transcript of Record on appeal

shall be referred to as Tr. and the numbers following

that abbreviation shall refer to pages of said Tran-

script, unless otherwise indicated.



On page 2 of appellant's brief it is stated '^The

opinion of District Judge Murphy is printed in full in

the appendix" of the brief. The appendix does contain

Judge Murphy's Opinion of March 18, 1952, but it

does not contain his Amendment to Opinion dated May
20, 1952. Said Amendment to Opinion is correctly set

forth in Tr. 134. The complete opinion, as amended, is

reported in United States Fidelity <h Guaranty Co. v.

Church, et al.^ 107 Fed. Supp. 683.

On page 8 of appellant's brief it is said that follow-

ing the death of Judge Erskine it was stipulated that

the case be submitted to Judge Murphy on the re-

porter's transcript and the briefs on file. That is not

the whole story. The stipulation was broader than that.

The whole case, evidence and law, was argued before

Judge Murphy on April 3 and 5, 1951. Furthermore,

on November 13, 1951, Judge Murphy reopened the

case and took additional testimony and admitted other

evidence and allowed the U.S.F. & Gr. to amend to con-

form to the evidence. (Tr. 134-135.)

The following portion of Judge Murphy's opinion

correctly sets forth pertinent facts of the case

:

"The controversy giving rise to this action had its

origin in an injury sustained by Walter M. Church

while engaged in unloading a girder from a truck

owned and operated by the Thomas Rigging Co. On
April 1, 1948, the said truck delivered a girder to the

premises of the Butler Manufacturing Co., in Rich-

mond, California, pursuant to a contract with the

owner of the girder to deliver it F.O.B. that destina-



tion. Upon its arrival, Thomas Goff, an employee of

Headrick & Brown, a partnership performing certain

work for Butler Bros., assumed supervision of the

unloading. Slings were placed around the girder. The

rear chain binders were released by the truck driver.

Church, who had accompanied the driver (in what ca-

pacity does not appear), was then directed to remove

the front chain binder. While so doing, and while the

girder was still resting upon the trailer bed, Goff

negligently allowed the beam to shift, precipitating

Church to the ground.

^'Suit was filed in the Superior Court of Contra

Costa as a consequence of the severe injuries sustained

by Church in the fall. Named as defendants in the

second amended complaint were, inter alia, 'Butler

Manufacturing Co., a corp., * * * Headrick & Brown,

a copartnership consisting of Bern Headrick, Sr., and

Russell Brown, Thomas Groff, * * *' (The defendants

in that action who did not figure in the verdict and

judgment are omitted from this recitation of facts.)

The pleadings were drawn, case tried, and proposed

verdicts framed upon the theory that Thomas Goff,

while acting in the scope of his emplojrment by Head-

rick & Brown, negligently caused the injury.

''The jury brought in a verdict as follows:

" '* * * fop ii^Q plaintiff Walter M. Church and
against Headrick & Brown, et al. and Butler Mfg.

Co., and assess damages in the sum of $47,500.00
* * *' (Emphasis added.)



The verdict against Butler Mfg. Co. was later vacated

and set aside.

'

' Judgment was entered in the following terms

:

'

'
' That said plaintiff Walter M. Church do have

and recover of and from said defendants Headrick

& Brown, a copartnership consisting of Bern
Headrick, Sr., and Russell Brown, and Thomas
Goif, the sum of Forty-seven Thousand Five Hun-
dred ($47,500.00) Dollars, together with all the

said plaintiff's costs and disbursements incurred

herein in this action, amounting to the sum of

$1,294.27.'

"Motions for judgment notwithstanding the verdict

and for new trial were denied. Headrick & Brown ap-

pealed, the judgment was affirmed, and it has now be-

come final as to each of the defendants. Execution

against Goff was returned unsatisfied. He is appar-

ently judgment proof. Hence this action to determine

ultimate liability of the respective insurance carriers.

''On April 1, 1948, there was in force the Canadian

Indemnity Company's Comprehensive Bodily Injury

and Property Damage liability policy issued to Thomas

Rigging Company, owners and operators of the truck.

The applicable limit of liability under it is $100,000.00.

It carries an omnibus clause which extends coverage

to anyone using the vehicle with the permission of the

named insured, the Thomas Rigging Co. The contract

defines assured as

:

" 'Any person while using an owned automobile

or a hired automobile, and any person or organiza-



tion legally responsible for the use thereof, pro-

vided the actual use is with the permission of the

named insured.' (Emphasis added.)

The next succeeding definition is that of 'automobile':

'' 'Automobile means a land motor vehicle, trailer

or semi-trailer (and the loading or unloading

thereof), which is owned, maintained or used by

or for the insured * * *' (Emphasis added.)

"There is no definition of 'using' other than that

appearing above.

"On April 1, 1948, there was also in force United

States Fidelity and Guaranty Company's Manufac-

turer's or Contractor's Schedule liability policy, insur-

ing the individuals constituting the copartnership of

Headrick & Brown. It is not an automobile policy and

does not have an extended insurance or omnibus

clause. It insures Headrick & Brown against loss

which that company shall become obligated to pay by

reason of liability imposed on it by law. It affords

coverage in the amount of $50,000.00. There is con-

tained in the contract the usual subrogation provisions.

"Finally, both policies contain 'other insurance'

clauses. Canadian Indemnity's is of the type com-

monly referred to as an 'excess insurance' clause:

" 'If at the time of an accident there is any other

insurance available to the insured * * * there shall

be no insurance afforded hereunder as respects

such accident except that if the applicable limit of

liability of this policy is in excess of the ap-

plicable limit provided by the other insurance



available to the insured this policy shall afford

excess insurance over and above such other in-

surance * * * to the applicable limit of liability

afforded by this policy * * * Insurance under this

policy shall not be construed to be concurrent or

contributing with an}^ other insurance which is

available to the insured.' (Emphasis added.)

U.S.F. & G.'s policy contains what has been designated

as a 'pro-ration' clause:

'^ 'If the Insured has other insurance against a

loss covered by this policy the Company shall not

be liable under this policy for a greater proportion

of such loss than the applicable limit of liability

stated in the declaration ($50,000.00) bears to the

total applicable limit of liability of all valid and

collectible insurance against such loss.'

''There are two cross-complaints in this action, one

by Thomas Goff against the Canadian Indemnity Co.,

in which he sets out that he is an insured under the

subject policy, that he has outstanding against him a

judgment which with interest now exceeds $50,000.00,

and that he has no assets to satisfy it, and that Cana-

dian has refused to pay it. He seeks exoneration and

costs of litigation. The other, that of Walter Church,

the injured man, sets out substantially the same facts

and he therefore asks that he be given a judgment

against Canadian plus costs in this proceeding. Since

this case was submitted U.S.F. & Gr. has paid to

Church, in satisfaction of his judgment, the sum of

$56,576.48. Headrick & Brown have filed counter-

claims, one against U.S.F. & G. and one against Cana-
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dian, in which they ask that the liability of the com-

panies be declared and that they be awarded costs of

litigation. U.S.F. & G. also claims that Canadian should

answer for their costs of defense and suit."

The cross-claims and counterclaims are not involved

in this appeal.

In the U.S.F. & G. non-automobile policy the In-

sured is defined as follows

:

"III. Definition of 'Insured'. The unqualified

word 'Insured' wherever used includes not only

the Named Insured but also any partner, execu-

tive officer or director thereof while acting within

the scope of his duties as such."

(Tr. 45.)

The District Court found that at the time of the

injury Goff was using a truck owned by Thomas

Rigging with its consent and permission ; that at said

time Goff was an employee of Headrick & Brown and

that no one of the members of Headrick & Brown was

present or participated in the use of the truck or gave

any express instructions to Goff as to the manner,

method or means of unloading the truck. (Tr. 150-

151.) The Court also found that the injuries were

solely and proximately caused by the negligence of

Goff, that Goff was an employee of Headrick & Brown

and not a partner thereof, that Headrick & Brown

were held liable in the State Court action solely

through the imputation to them of the negligence of

Goff by operation of law (Tr. 156), and that the

State Court Judgment was valid and final. (Finding

XXV, Tr. 157.)



From the above and other findings the District

Court concluded and held that because Goff was in-

sured by the Canadian alone and not by the U.S.F. & G.

or any other company, the ultimate liability rested

with the Canadian, and the U.S.F. & G. is entitled to

recover from the Canadian the amount of money

U.S.F. &G. paid to discharge Goff's liability as a

judgment creditor of Church. (Tr. 164-167, and 175.)

The case comes before this Court, in effect, on the

Judgment Roll. Although appellant complains that

the judgment of the District Court is not supported

by the evidence, none of the testimony adduced at the

trial is incorporated in the Transcript of Record on

appeal.

The appeal is really only on a question of law, and

Canadian's sole complaint is that it has to pay for the

injury and damages caused by its own insured, Goff,

which were reduced to judgment in favor of Church

in the California Courts.

I

SUMMARY OF APPELLEES' ARGUMENT.

I. The Case of United Pacific Insurance Co. v.

Ohio Casualty Insurance Co., 172 Fed. 2d 836,

Is Sound Precedent For the Judgment of the

District Court.

1. The fallacy of appellant's argument is that it

avoids the fact that Goff is ^Hhe insured" under its

policy and that he has no other insurance.
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2. Appellees' position:

(a) GofP was the sole tort-feasor.

(b) None of Goff's employers was negligent.

(c) Goff's liability is primary.

(d) The liability of Goff's employers, Head-

rick & Brown, under the doctrine of respondeat

superior, is secondary.

(e) Headrick & Brown, answering for Goff's

tort, are. entitled to indemnity from Goff and are

subrogated to Church's rights against GofP.

(f ) Goff is insured by Canadian only and has

no other insurance available.

(g) Goff is not insured by the U.S.F. & G.

(h) U.S.F. &G., the insurer of Headrick &
Brown only, upon responding to the latter 's

vicarious liability is subrogated to all of Head-

rick & Brown's rights against Goff and Goff's

insurer.

(i) In pursuing those rights, U.S.F. & G. can

recover from Canadian because the Canadian's

insurance on Goff is direct and primary and not

excess and, therefore, the Canadian is ultimately

liable.

II. The District Court Properly Applied Califor-

nia Law.

1. California recognizes primary and secondary

liability as between employee and employer and the
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employer's right to indemnity from the employee

tort-feasor.

2. Consolidated Shippers v. Pacific Employers In-

surance Co., 45 Cal. App. 2(1 288, 114 P. 2d 34, does not

state the law in California applicable to this situa-

tion because:

(a) There was no finding in that case as to

primary and secondary liability between employer

and employee.

(b) There was no finding as to any relation-

ship.

(c) In that case there were policies in two dif-

ferent companies both insuring the tort-feasor.

(d) The case was decided by the District Court

of Appeal of California and has not been fol-

lowed by the Supreme Court of California where

the employee tort-feasor is the insured of one

carrier only.

III. Any Doubts in Canadian's Policy Must be

Resolved in Favor of the Claimant.

A CONCISE ARGUMENT OF THE CASE.

Upon analysis, it appears that appellant's argument

is based entirely upon two things

:

(1) That the case of United Pacific Insurance Co.

V. Ohio Casualty Insurance Co., 172 Fed. 2d 836, is not

applicable here; and
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(2) The Court should have followed the California

case of Consolidated Shippers v. Pacific Employers

Insurance Co., 45 Cal. App. 2d 288, 114 Pac. 2d 34.

We shall answer appellant's points in that order.

UNITED PACIFIC CO. v. OHIO CASUALTY CO.

For brevity this case will be referred to hereafter

as United v. Ohio. It was decided by this Court in

1949. We believe it is a sound decision, that it follows

the California law, and is particularly applicable to

the instant case.

The obvious fallacy of appellant's argument all

through its brief is that it treats Goff, as it did before

and at the trial, as being almost nonexistent, even

though he was ^^the insured'' under its policy issued

to Thomas Rigging. In this case, as in United v.

Ohio, supra, the sole tort-feasor was insured under

the omnibus clause of the owner of the truck. Goff,

the sole tort-feasor here, is not insured by the

U.S.F. & G. His own insurance carrier, the Canadian,

never informed him he was one of its insureds. (Find-

ing XV, Tr. 152-153.) The Canadian refused to de-

fend him at the trial in the State Court. (Finding

XX, Tr. 155.) The Canadian refused to take an ap-

peal for Goff in the State Court. (Finding XXIII, Tr.

156-157.) Even when execution was issued by Church

against Goff, Canadian did nothing. (Finding XVI,

Tr. 157.) Having deserted. him then, and neglected

him since, appellant now says that its insurance as

to him is excess because its policy says if the insured
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has ^' other insurance available" then the Canadian's

is excess. Goff, however, had no other insurance. He
was insured solely by the Canadian, and therefore

Canadian's insurance on Goff cannot be excess, but is

direct and primary and covers the loss.

There is no question but what the U.S.F. & G., upon

payment of the judgment, became subrogated to all the

rights of Church and of Headrick & Brown against

Goff, the employee tort-feasor, and against his sole

insurer, the Canadian, and can enforce its rights un-

less something stands in the way.

Does anything stand in the way ? We say no.

The Canadian, having refused to honor the obliga-

tion of its insured, Goff, then Goff's employer, Head-

rick & Brown, having vicarious liability to the in-

jured person Church, was called upon to pay Church's

judgment. Being unable to do so, it called upon its

insurance carrier, U.S.F. & G., and that company paid

the judgment. (Finding XXVI, Tr. 147, and Finding

XXIX, Tr. 158-159.)

So that appellees' position—that the Canadian is

obligated to reimburse the U.S.F. & G. for the pay-

ment of the judgment—may be clear, the following

points are set forth

:

1. Goff was the sole tort-feasor. His was the pri-

mary liability.

2. None of Goff's employers (Headrick & Brown)

committed any act of negligence. The only reason

they had to answer for damages caused by the un-

authorized tort of their employee is because of lia-
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bility imposed upon them by law under the doctrine

of respondeat superior. Their liability, therefore, is

secondary.

3. The employer, Headrick & Brown, answering to

such liability, are subrogated to the rights of the in-

jured party and also have the right to recoup their loss

from their employee, Goff, the one primarily and

untimately liable. In other words, Headrick & Brown,

without personal fault having become subject to tort

liability for the unauthorized and wrongful conduct

of their employee, Goff, are entitled to indemnity from

Goff for expenditures made in the discharge of such

liability, and are subrogated to the rights of Church,

the injured person.

4. Goff is an insured under the terms of Canadian's

policy. Goff is not an insured under the policy of the

U.S.F. & G.

5. The U.S.F. & G., having paid the loss imposed

upon Headrick & Brown, became, by operation of law

and contract, subrogated to all the rights of indemnity

running in favor of Headrick & Brown.

6. In pursuing those subrogated rights, the sub-

rogee is not concerned with excess, concurrent or con-

tributing insurance because: (1) all rights and obliga-

tions flow from the tort-feasor, GofP; (2) he is insured

only under the Canadian's policy; (3) therefore, the

Canadian is ultimately liable for the loss.

Stated in another way, if Headrick & Brown paid

the loss occasioned by the unauthorized tort of their

employee, then they could sue and obtain a judgment
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for that amount from Groff. They could then sue on

that judgment and collect from the Canadian. There

could be no defense by Canadian that their insurance

is excess, because Groff is their insured and has no

other insurance available. The U.S.F. & G., having

paid the loss for Headrick & Brown, by operation of

law and by its policy provisions is subrogated to the

same rights that Headrick & Brown have. To allow

the Canadian to set up defenses against the subrogee

which it does not have against its own insured, Goff,

would allow it to nullify its insuring agreement and to

extinguish another's right of indemnity which exists

by virtue of the California law.

California recognizes, with other jurisdictions, the

distinction between the primary liability of an em-

ployee and the secondary liability of the employer

where damage is caused by the unauthorized tort of

the employee.

Bradley v. Rosenthal, 154 Cal. 420, 97 P. 875

;

United Pacific Ins. Co. v. Ohio Casualty Co.

(CCA. 9) 172 Fed. 2d 836.

Where * * * under the doctrine of respondeat

superior, a master becomes liable for personal

injuries caused solely by the negligent act of his

servant, and is obliged to respond in damages by

reason of such liability, he will be subrogated to

the rights of the injured party and may recover

from the servant, the one primarily liable.

50 Am. Jur., Subrogation, Sec. 38, page 707;

Bradley v. Rosenthal, supra

;

Popejoy V. Hannon, 37 C. 2d 159, at 173, 231 P.

2d 484.



16

A person who, without personal fault, has become

subject to tort liability for the unauthorized and

wrongful conduct of another, is entitled to in-

demnity from the other for expenditures prop-

erly made in the discharge of such liability.

Restatement of the Law, Restitution, Sec. 96,

p. 418;

Travelers Ins. Co. v. Great Lakes Engineering

Co. (CCA. 6) 184 Fed. 426, 36 L.R.A., N.S.,

60;

Aetna Life Ins. Co. v. Moses, 287 U.S. 530, 77

L.Ed. 477;

Bradley v. Rosenthal, supra;

Popejoy V. Hannon, supra.

Note the parallel theory of Ohio Cas. Ins. Co. in

United v. Ohio, in 172 Fed. 2d, at page 840

:

"The theory of Ohio is that if the negligence of

Gilbert caused a loss to Pacific which in turn

caused a loss to Ohio due to its liability to defend

Pacific in the Echols' suit, then Ohio would be

entitled to a declaratory judgment establishing the

primary and ultimate liability of Gilbert for the

Echols' claim and further authorizing Ohio to

recoup its loss from Gilbert, an assured of United,

and thereafter the liability would ultimately fall

on United."

The U.S.F. & G.'s policy contains the following pro-

vision :

"13. Subrogation. In the event of any pay-

ment under this policy the Company shall be sub-

rogated to all the Insured's rights of recovery
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therefor and the Insured shall execute all papers

required and shall do everything that may be

necessary to secure such rights."

What valid reason does the Canadian have for re-

fusing to reimburse U.S.F. & G. for payment of a

judgment rendered against an insured of Canadian?

In the first place, the Canadian claims its insurance

is excess.

In this connection we wish to point out that the

only way Canadian can make its insurance excess is

when "at the time of an accident there is any other

insurance available to the insured. * * *" (Tr. 79.)

On page 11 of appellant's brief this statement ap-

pears :

"The District Court found that Canadian insur-

ance was excess insurance."

We have examined the record carefully and can say

that nowhere in the Findings of Fact and Conclusions

of Law or the Judgment is there any such statement

with respect to insurance on Goff.

K The Canadian also maintains that because Head-

rick & Brown were insured by the extended insurance

provision of the Canadian's policy there was double

insurance on Headrick & Brown, and therefore

U.S.F. &Gr.'s rights by subrogation are cut off, be-

cause U.S.F. & G. by subrogation steps into the shoes

of Headrick & Brown and can only assert the rights

Headrick & Brown have.
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That very point was decided adversely to appellant

by this Court in United v. Ohio, supra. In that deci-

sion, at page 846, the Court made the following find-

ing:

''(11) that as his employers McKeon and Page
dba Pacific were, through Gilbert, persons legally

responsible for the use of the vehicle then owned

by the Named Assured of United 's policy, the said

accident vehicle then being operated with the per-

mission of the Named Assured in United 's policy;

that therefore McKeon and Page dba Pacific were

at the time of the Echol's accident, assureds under

United 's policy and covered and indemnified there-

under as well as under Ohio 's policy
; '

'

It is to be noted there, as here, that because of the

employee's negligence the employer was a person

"legally responsible for the use" of the truck, and

therefore insured under both policies. Nevertheless,

in that case—as in this case—there was no double in-

surance on the employee, and this Court held in

United v. Ohio, supra, that even though the employer

(the counterpart of Headrick & Brown) was insured

under both policies, his insurance carrier (the counter-

part of U.S.F. & Gr.) could recoup from the insurance

carrier of the truck owner (the counterpart of Cana-

dian) the loss sustained.

On page 17 of appellant's brief appellant quoted

from a portion of Judge Erskine's opinion wherein

Judge Erskine is discussing U.S.P. & G. being subro-

gated to all rights of indemnity of Headrick & Brown

against Goff, said quote being as follows:



19

''Such indemnity rights cannot be employed to

nullify or circumvent the 'other insurance' clause

of the Canadian Indemnity Company policy.

The preceding part of Judge Erskine's opinion which

appellant failed to quote is the following:
'

' That Headrick & Brown Company, being legally

responsible for the activities of its agent, Thomas
Goff, is, therefore, an 'insured' under the terms of

the Canadian Indemnity Company policy."

(Tr. 117.)

That demonstrates that Judge Erskine was in accord

with Judge Murphy and with the Honorable Stephens,

Healy, and Bone, Judges of this Court, that the em-

ployer came in under the omnibus clause. Nevertheless,

there was no double insurance on the ultimately liable

tort-feasor.

At page 20 of its Brief, appellant, referring to

United v. Ohio, supra, says:
'

' The Court concluded that all of the parties were

insured in different companies. This being true,

none of the parties were doubly insured."

Because of the reasons stated above, this is not cor-

rect. Again appellant neglects the ultimately liable

employee who was specifically insured by the truck

owner's policy, and that because of the employee's

act of negligence the employer became a person legally

responsible for the use of the truck. In United v.

Ohio, supra, this Court held it was immaterial that

k
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there was such double insurance on the employer aris-

ing out of vicarious liability. Judge Murphy arrived

at the same conclusion.

Appellant, on page 22 of its brief, quoting two

widely separated portions of the opinion in United

V. Ohio, supra, in effect accuses this Court of double-

talk. We do not think such criticism is justified.

Neither the truck owner nor the employer in that

case purchased for himself policies in several in-

surers. And furthermore, there never was any double

insurance on the ultimately liable tort-feasor either

in this case or in United v. Ohio, supra, as there was

in Consolidated Shippers, Inc. v. Pacific Employers

Insurance Company, supra, and Lamb v. Belt Casu-

alty Company, 3 Cal. App. 2d 624, 40 Pac. 2d 311.

Also, effect must be given to U.S.F. &G.'s policy

provisions limiting liability to partnership risks.

In this case, as in United v. Ohio, supra, the insur-

ance policy issued to the employer was limited to the

members of the partnership only and did not insure

any employees thereof. That was the only policy

Headrick & Brown purchased. It had no other in-

surance and no other coverage except so far as Goff,

who was directly insured by the Canadian, caused

Headrick & Brown to be a person legally responsible

for the use of a truck owned by the Canadian's Named
Insured, Thomas Rigging; and that was by ^'vicari-

ous'' liability, as explained in United v. Ohio, supra

(172 F. 2d at page 841).
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Whether Headrick & Brown were insured under

both policies as found in United v. Ohio, supra, or as

stated by Judge Murphy in this case, there was no

double insurance which will relieve Canadian of pay-

ing for the damage caused by its insured, Goff. The

''weak link" mentioned on page 23 of appellant's

brief is not a weak link of the District Court's chain

of reasoning in this case at all. Judge Murphy's

reasoning is the same as this Court's reasoning in

United v. Ohio, supra, on a parallel set of facts.

The similarity of the facts of the instant case to

those of United v. Ohio, supra, is such that the latter

should control this one. The decisions in both cases

were just and equitable in that they placed ultimate

liability where it belonged, namely, upon the insurer

of the primary and ultimately liable sole tort-feasor.

THE DISTRICT COURT PROPERLY APPLIED
CALIFORNIA LAW.

Appellant maintains that the District Court should

have followed the case of Consolidated Shippers v.

Pacific Employers Insurance Co., supra, because of

the rule of Erie R. Co. v. Tompkins, 304 U.S. 68, 58

S. Ct. 817, 82 L. Ed. 1188.

We agree that the doctrine of Erie R. Co. v. Tomp-

kins, supra, is applicable here, and we understand

its holding to be that Federal Courts are bound to

follow decisions of the supreme judicial tribunal of the

state when that tribunal has decided a given question.
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This Court recently considered the rationale of Erie v.

Tompkins, supra. {State of California v. Renauld,

179 F. 2d 605.)

The case of Consolidated Shippers, Inc. v. Pacific

Employers Insurance Company, supra (hereinafter

called Consolidated v. Pacific Employers) is not ap-

plicable to this situation and does not state the law of

California as to primary and secondary liability be-

tween an employer and employee for the following

reasons

:

(a) In this case Goff was insured only in the

Canadian, and there is a finding of the District Court

in this case that Goff was an employee of Headrick

& Brown. (Finding XXII, Tr. 156.) In Consolidated

V. Pacific Employers, supra, 45 Cal. App. 2d, at page

293, the Court said:

''The court made no finding on the issue of pri-

mary and secondary liability as between Harvey
and plaintiff, and in fact made no finding con-

cerning the relationship existing between Harvey
and plaintiff out of which the latter 's liability

arose."

(b) The supreme judicial tribunal of California,

namely, the Supreme Court, holds that the employee's

liability is primary and the employer's liability is

secondary. See Bradley v. Rosenthal, supra, particu-

larly in 154 Cal., at page 423, where, in addition to that

holding, the Court said that where the employer has

to respond in damages for the wrongful tort of the

employee, he has the right to indemnify himself to the
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full amount by recovery from his employee. See also,

Popejoy V. Hannon (1951), 37 Cal. 2d 159, at 173,

231 Pac. 2d 484. See also. Spruce v. Wellman (1950),

98 Cal. App. 2d 158, 219 Pac. 2d 472. In 98 Cal. App.

2d, at page 161, the Court said:

''The employee's responsibility is primary be-

cause he committed the negligent act, if any was
committed, and the employer's responsibility is

secondary in that he committed no moral wrong
but is held accountable for his agent's conduct.

Hence a verdict exonerating the agent must neces-

sarily exonerate the principal, since the jury's

declaration that the agent has done no wrong
amounts to a declaration that the principal can-

not be responsible for a wrong which the agent

did not commit. (Bradley v. Rosenthal^ 154 Cal.

420, 423 [97 P. 875, 129 Am. St. Rep. 171].)"

See also cases cited in United v. Ohio, 172 F. 2d at

page 840, footnote 5.

(c) In Consolidated v. Pacific Employers, supra,

there were policies in two different insurance com-

panies both insuring the tort-feasor, whereas in this

case Groff is insured only by the Canadian.

The law in California is clear, as set forth in

Bradley v. Rosenthal, supra, and cases following it,

that where a third person is injured by the unauthor-

ized tort of an employee, the liability of the employee

is primary and that of the employer is secondary;

that the employer is liable only because of imputed

negligence under the doctrine of respondeat superior;

that then the employer is subrogated as a matter of
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law to the rights of the third person against the em-

ployee and has a right of indemnity against his em-

ployee to recoup his losses.

It follows from the above, naturally, that where the

insurance carrier of the employer does what the em-
|

ployer is required to do, then the insurance company '

is subrogated to the rights of the employer to in-

demnity against the ultimately liable tort-feasor; and

his insurance carrier, Canadian, has the ultimate lia-

bility.

ANY DOUBTS IN THE CANADIAN'S POLICY MUST BE
RESOLVED IN FAVOR OF THE CLAIMANT.

By reason of its omnibus or extended insurance

clause Canadian made Goff one of its insureds. Now
Canadian seeks to avoid paying a loss caused by said

insured. The method Canadian uses for such avoidance

is to invoke its
'

' Other Insurance '

' clause which says

:

"If at the time of an accident there is any other

insurance available to the insured (in this or any
other carrier) there shall be no insurance af-

forded hereunder as respects such accident ex-

cept that if the applicable limit of liability of

this policy is in excess of the applicable limit

provided by the other insurance available to the

insured this policy shall aiford excess insurance

over and above such other insurance. * * *"

(Tr. 79.)

The trouble with that proposition is that, although

Goff is "the insured" he has no "other insurance
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available" to himself. So the Canadian conceives the

idea that because Goff's negligence is imputed to his

employer, Headrick & Brown, then Headrick & Brown

are insured under Canadian's definition of Insured as

a '^person or organization legally responsible for the

use" of the truck—Tr. 76—and therefore Golf has

^'insurance available" through Headrick & Brown in

Goff's own carrier, Canadian, whereby said carrier

avoids liability in this case to its insured, Goff.

The mere statement of Canadian's reasoning is

enough to show how specious it is.

If the Canadian wished to achieve such a result

they could have done so in the policy itself (if the

Insurance Commissioner consented) by inserting in

the '^ Other Insurance" clause after each phrase "in-

surance available to the insured" the following: "or

to any person or organization to whom the insured's

negligence is imputed."

The general rule relating to construction of insur-

ance policies is that since the policy is drawn by the

Company, any doubts must be resolved in favor of the

claimant.

Bankers Life Co. v. Jacoly, 192 F. 2d 1011

;

I Aschenhremier v. U. S. Fidelity & Guaranty

f Co,, 292 U.S. 80, 54 S.Ct. 590, 78 L.Ed. 1137.

Since the Canadian did not, by its policy provisions,

provide that the insurance was excess as to any per-

son or organization to whom the insured's negligence

is imputed, the policy must be construed to mean there
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is primary coverage by the Canadian and that com-

pany is ultimately liable for the loss.

CONCLUSION.
I

The basic question here is a very simple one, namely :

'

Should the appellant, the Canadian Indemnity Com-

pany, the sole insurer of Thomas Goff who is the

primary and ultimately liable sole tort-feasor, pay

for the damage caused by Thomas Goff? The appel-

lant has sought from the time of Church's injury

caused by Groff's negligence to avoid paying any-

thing. It refused to defend Thomas Goff. It didn't

even tell him he was insured under its policy and

then set up a technical policy defense of no notice.

It refused to defend Headrick & Brown. Now it

comes forward and says it should not have to pay

the loss caused by its insured, Goff, because Headrick

& Brown is an insured under the appellant's own

policy. The overriding fallacy of appellant's position

is that it asks this Court to give it equitable relief,

while at the same time it has refused to pay the loss

caused by its insured who had no other insurance

available.

It is respectfully submitted that the Judgment of

the District Court is amply supported by the findings,

is in accord with the law of this Court as expounded

in United v. Ohio, supra, accurately follows the law as

determined by the Supreme Court of California ; and

above all, it is fair and equitable.
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Appellees respectfully submit that the Judgment

should be affirmed.

Dated, San Francisco,

March 4, 1953.

Knight, Boland & Riordan,

Burton L. Walsh,

Attorneys for Appellee,

United States Fidelity S
Guaranty Company,

Hadsell, Mueman & Bishop,

Sydney P. Murman,

Attorneys for Appellee,

Headrick <& Brown Company.
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